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STATE

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

DC

nplan.org |

GOVERNMENTAL OR
SOVEREIGN IMMUNITY

Sovereign immunity unless contractual obligation
exists'

Narrow immunity limited to discretionary
decisions®

Extremely narrow immunity limited to
discretionary decisions regarding spending and
licensing®

Sovereign immunity to the extent of liability
insurance purchased'

Governmental immunity for hazardous
recreational activity and design immunity for
construction or improvement to public property'

Governmental immunity with limited exceptions,
including an exception for dangerous conditions'

Governmental immunity subject to exceptions;
in general, schools have broad discretionary
immunity?

Governmental immunity subject to substantial

exceptions; narrow interpretation of discretionary
immunity?”

Governmental immunity subject to exceptions;
governmental immunity for discretionary acts®'

phlpnet.org

RECREATIONAL USE STATUTE

Applicable?

Applies only to unimproved lands®

Applies only to rural or semi-rural lands'™

Strong protection as long as open and
accessible to general public®

Does not apply to public entities'®

Applicable®

Does not apply to governmental entities®

Does not apply to governmental entities®

No recreational use statute

TRADITIONAL COMMON LAW TREATMENT
OF ENTRANTS ON LAND

Distinctions retained; after-school users likely to
be licensees®

No distinction”

Distinctions retained; after-school users could be
either invitees or licensees!"

Distinctions retained; after-school users likely to
be classified as invitees™
Distinctions altered by statute; reasonable person

standard adopted'”

Distinctions retained?'

Distinctions retained®

Distinctions retained; after-school recreational
users likely to be licensees?

Distinctions retained; recreational users likely to
be licensees by invitation or bare licensees®

Research current as of October 2009 ® Tom Baker and Hania Masud

LIMITS ON DAMAGES

Recovery for damages for an individual are limited to $100K;
for 2 or more persons having claims arising out of the same
occurrence, the limit is $300K not including punitive damages*

Compensatory noneconomic damages limited to $8K per year or
$400K for life whichever is greater. For severe permanent injury,
the limit is $25K per year or $1 Million for life whichever is greater.
Punitive damages for actions against the state or its agencies are
prohibited?®

Did not discover any limits

No limits, but sovereign immunity effectively sets limit at zero

No joint and several liability for recovery of noneconomic
damages; punitive damages limited to where plaintiff can show
clear and convincing evidence of oppression, fraud or malice’®
Statute limits liability to $150K for a single occurrence that harmed
a single person, or $600K for multiple people limiting each
individual claim to $150K??

No specific limits; collateral source rule* for certain sources such
as Medicaid®®

No limits on damages. Collateral source rule is applicable®

Punitive damages are not generally recoverable®®
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STATE

Florida

Georgia

Hawaii

Idaho

Illinois

Indiana

lowa

Kansas

Kentucky

Louisiana
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GOVERNMENTAL OR
SOVEREIGN IMMUNITY

Subject to common law duties that may trigger
liability; in particular capital improvements

and property control functions and providing
professional, educational, and general services
trigger common law duties®

Sovereign immunity with few exceptions®

Immunity waived, certain exceptions for broad
policy decisions may apply, and state is not liable
for act or omission of a state employee exercising
due care in executing a statute or regulation*!

Immunity waived, narrow exception for
discretionary decisions which does not apply to
operational decisions*®

Governmental immunity subject to some
exceptions including exception for ministerial
acts. Tort Immunity Act also has provisions
limiting liability for school districts providing
recreational access*®

General exposure to liability subject to exceptions
including immunity for discretionary acts®®

General exposure to liability subject to various
exceptions including immunity for discretionary
decisions, negligent design or construction of
public facility for recreational use®

General exposure to liability through Tort Claims
Act with a number of exceptions including
discretionary and broad recreational use
immunity®’

Governmental immunity subject to limited
exceptions; application of immunity turns on
governmental/proprietary function distinction®®

General exposure to liability®®
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RECREATIONAL USE STATUTE

Does not apply to governmental entities®

Applicable®

Applies only to private entities*?

Applicable; broad statute that provides a strong

defense against liability*®

Does not apply, statute applicable only to hunting

or recreational shooting activities®®

Applicable®*

Does not apply to governmental entities®®

Applicable®?

Applicable®

Applicable; school grounds must qualify as a
public park to avail themselves to the statute’s
protections™

TRADITIONAL COMMON LAW TREATMENT
OF ENTRANTS ON LAND

Distinctions retained; recreational users likely to
be invitees if formal program; if grounds simply
open to public then recreational users likely to be
licensees®®

Distinctions retained

Distinctions abolished; reasonable care standard

for all users*

Distinctions retained*

Distinctions retained®

Distinctions retained; recreational users would
either be public invitees or licensees®®

Distinctions retained®®

Distinctions abolished; trespasser status
retained®®

Distinctions retained®”

Distinctions abolished; a duty to reasonably
maintain and manage property exists’

LIMITS ON DAMAGES

State Tort Claims Act limits damages to $100k for an individual
and $200k for a single occurrence, punitive damages prohibited.
Judgments exceeding limits may be rendered but must be
reported to legislature. General damages limits include: 1)
collateral sources discounted from damage award 2) generally
punitive damages are capped at 3 times compensatory damages
or $500K unless conduct was motivated by financial gain and
likelihood of injury was known then damages capped at 4 times
compensatory damages or $2 million®”

Schools are exempted from Georgia Tort Claims Act therefore
limits on liability not applicable*®

State immune from punitive damages and interest; however, no
cap on damages in negligence actions**

Noneconomic damages in personal injury actions limited to
$250K, punitive damages limited to the greater of $250K or 3
times compensatory damages. Modified collateral source rule is
applicable*®

Public entities and officials are not liable for exemplary or punitive
damages. Collateral source rule is applicable®?

Aggregate limit for damages occurring before 1/1/06 cannot
exceed $300K; after 1/1/06 but before 1/1/08 limit is $500K; and
after 1/1/08 limit is $750K. Limit for actions arising out of single
occurrence is $5 million. Punitive damages are limited to $50K or
3 times compensatory damages®®

Immunity from punitive damages as well as a number of general
limits on damages including partial abrogation of the collateral
source rule®

Damages for single occurrence limited to $500K. Government
entities cannot be liable for punitive or exemplary damages and
are not required to pay pre-judgment interest. $500K limit not
applicable where liability insurance is purchased. In personal injury
suit, pain and suffering damages limited to $250K; wrongful death
damages limited to $250K%

Board of Claims limits damages to $200K for single claim and
$350K for single occurrence. Recovery for pain and suffering is
barred. The collateral source rule has been abrogated. Punitive
damages only awarded where oppression, fraud, or malice can be
shown by clear and convincing evidence®®

Damages limited to $500K for any one claimant regardless of
number of claims. Punitive damages prohibited except in products
liability cases™
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STATE

Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey
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GOVERNMENTAL OR
SOVEREIGN IMMUNITY

Governmental immunity subject to limited
exceptions; including exceptions for negligent
maintenance or construction of a public building;
however, recreational facilities are exempted and
restore the grant of immunity™

General exposure to liability; school boards
prohibited from raising governmental immunity
defense for suits claiming less than $100K"™”

General exposure to liability subject to narrow
exceptions, including discretionary function
immunity®’

Governmental immunity subject to some
exceptions, including a proprietary function and
public buildings exception®®

General exposure to liability subject to narrow
exceptions--recreational immunity may offer
some protection®

General exposure to liability subject to narrow
exceptions including a discretionary function and
a dangerous condition exception®

Governmental immunity subject to limited
exceptions including an exception for dangerous
conditions on public property®’

Legislative immunity and Public Duty Doctrine
offer limited protection'’

General exposure to liability subject to a
number of exceptions, potential protection from
recreational use exception'®®

General exposure to liability with limited
exceptions, including a discretionary function
exception, and a failure to inspect any building
exception’®®

General exposure to liability with limited
exceptions, including an exception for
discretionary acts'®

Governmental immunity subject to exceptions,
including an exception for dangerous conditions
and ministerial acts'”
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RECREATIONAL USE STATUTE

Does not apply to governmental entities™

Applicable only to open undeveloped space™

Applicable®?

Applicable only to large undeveloped tracts of
land®

None; however recreational use provision
in Municipal Tort Liability Act likely to afford
protection®®

Not explicitly applicable, but arguable®

Not likely applicable; applies to large tracts of
land outside of corporate boundaries®

Applicable; likely offers strong protection to
schools'®

Does not apply to governmental entities'®

Applicability doubtful; courts have interpreted
statute to apply to rural, semi-rural or non-
residential land'"®

Applicable

Does not apply to land in residential or densely
populated areas'™®

TRADITIONAL COMMON LAW TREATMENT
OF ENTRANTS ON LAND

Distinctions abolished; trespass status retained,
all others owed duty of reasonable care™

Distinctions retained; after-school recreational
users likely to be invitees™

Distinctions abolished; retained trespasser
status®

Distinctions retained; after-school users likely to
be characterized as licensees unless monetary
benefit is present®”

Distinctions abolished; retained trespasser
status®

Distinctions retained; unlikely to provide
significant protection to school districts for
recreational use®

Distinctions retained; unlikely to provide
significant protection to school districts for
recreational use®

Distinctions abolished; established ordinary care
standard'®

Distinctions abolished; established reasonable
care standard'”’

Distinctions abolished; established reasonable
person standard™

Distinctions abolished; established reasonable
care standard for maintenance and operation of
property'®

Distinctions retained'"®

LIMITS ON DAMAGES

All claims arising out of a single occurrence limited to $400K.
Punitive and exemplary damages against government entity
prohibited. Personal liability of a public employee within the scope
of employment is limited to $10K. Wrongful death damages limited
to $500K for loss of comfort and emotional distress and $75K for
punitive damages. Collateral source rule is applicable™

School boards can exercise governmental immunity for

claims over $100K. Punitive damages prohibited against local
government. Noneconomic damages for personal injury limited to
$500K, increasing $15K every year after 10/1/95%

Collateral source rule is applicable. Punitive damages only allowed
when specifically authorized and recognized®

Exemplary damages allowed only where action was malicious,
willful, or reckless. Punitive damages allowed where expressly
authorized by legislature. Collateral source benefit reduction
statute reduces damages by amount recovered by a collateral
source. Future damages exceeding $250K must be paid by
defendant or defendant’s insurance®

Claims made prior to 1/2008 limited to $300K. Claims between
1/2008 and 7/2009 limited to $400K. Liability for multiple
claims arising out of single occurrence limited to $1.2-1.5 million
depending on date of claim. Punitive damages generally not
allowed?

Maximum liability for all claims arising from a single occurrence
limited to $50K for claims between 1993 and 1997, $250K for
claims between 1997 and 2001 and $500K for claims after 2001.
Punitive damages and prejudgment interest barred. Noneconomic
damages for civil actions capped at $1 million®

Liability limited to $2 million per occurrence and $300K per
person per occurrence. Punitive and exemplary damages are
barred'®

Modified collateral source rule may limit liability, collateral source
rule still applies to Medicaid payments'®*

Liability limited to $1 Million for any person for claims arising out of
a single occurrence. $5 million for all claims arising out of a single
occurrence. Collateral source rule applicable. Punitive damages
prohibited!®®

Liability for state or state employee limited to $75K for each cause
of action. Exemplary and punitive damages prohibited'?

Liability limited to $275K for bodily/personal injury or property
damage sustained by an individual or $925K for a single
occurrence. Punitive damages prohibited unless allowed by
statute. Collateral source rule applicable'®

Modified collateral source rule deducting payments paid by health
insurers or other collateral sources of funds. Punitive damages
determined by a bifurcated trial™®
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STATE

New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

Pennsylvania

Rhode Island

South Carolina

South Dakota

Tennessee
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GOVERNMENTAL OR
SOVEREIGN IMMUNITY

Governmental immunity subject to exceptions
including an exception for negligence of public
employees in the operation or maintenance of any
building, public park, machinery or equipment'

Limited governmental immunity including
immunity for discretionary functions'?

Sovereign immunity few exceptions waived by
purchase of insurance'®®

General exposure to liability with limited
exceptions including an exception for
discretionary functions'®

Governmental immunity subject to limited
exceptions, including an exception for proprietary
functions'”

General exposure to liability with exceptions
including a recreational use exception, an
discretionary function exception™!

General exposure to liability with a narrow
exception for discretionary acts'®

Governmental immunity subject to exceptions
including an exception that imposes liability for
injuries from negligently causing real property to
be unsafe'*®

General exposure to liability with limited
exceptions including the public duty doctrine'™®

General exposure with substantial exceptions
including an exception for discretionary functions,
and injuries resulting due to maintenance,
security and supervision of school facilities'”

Sovereign immunity few exceptions'®’

Governmental immunity subject to substantial
exceptions including an exception for injuries that
occur as a result of defective or unsafe conditions
of public buildings, or structures'®®
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RECREATIONAL USE STATUTE

Not likely applicable; applies only to unstructured
activities and rural activities'®?

Not applicable to municipalities in their failure to
fulfill their duty of reasonable care in maintenance
of public parks or recreational facility'2®

Does not apply to governmental entities'®

Applicable™

Applicable™®

Applicable depending on whether the list of
activities is exhaustive or illustrative'*?

Applicable'®

Does not apply to significantly developed lands'™®

Applicable; more likely to apply if no formal

recreational program is in place'*

Applicable'®®

Not likely applicable, intent seems to be
encouragement of rural activities'®?

Limited applicability'®®

TRADITIONAL COMMON LAW TREATMENT
OF ENTRANTS ON LAND

Distinctions abolished; established reasonable

care standard'®

Distinctions abolished; established reasonable
care standard™’

Distinctions abolished; trespass status retained™!

Distinctions abolished; established reasonable
care standard™®

Distinctions retained; after school users likely to
be licensees or invitees depending on whether
the program is formal or not'™®

Distinctions retained'?

Distinctions retained'”

Distinctions retained; recreational use of school
grounds likely to confer invitee status'™’

Distinctions abolished; trespass status retaineds®

Distinctions retained; separate status for
children; classifications work with recreational
use statute to classify users. A recreational user
would classify as a trespasser under Recreational
Use Statute’™®

Distinctions retained'®®

Distinctions abolished; trespass status retained®”

LIMITS ON DAMAGES

Liability limited to $100K for property damage, and $300K for
medical expenses. Other damages limited to $400K for a single
claim and $750K for a single occurrence. Punitive damages are
prohibited?

Punitive damages prohibited for personal injury or property
damages in negligence actions unless expressly authorized by
statute. Collateral source rule applicable'?®

Limited punitive damages'?

Liability limited to $250K for an individual and $500K for three or
more individuals for a single occurrence. Punitive and exemplary
damages prohibited. Liability limits subject to waiver by purchase
of insurance’*®

Exemplary and punitive damages are prohibited and there is no
collateral source rule. General limits for tort claims: Compensatory
damages for noneconomic loss are limited to $250K or 3 time
economic loss for each plaintiff or $500K for each occurrence'*®

Individual claims of a single claimant limited to $25K. Liability
for a claim arising out of a single occurrence is limited to $125K
or $175K if county population is greater than $300K. Multiple
claims arising out of single occurrence are capped at a total of
$1 Million™*

Punitive damages prohibited. Liability of public employees acting
in a professional capacity is limited to $50K for property damage
and $100K for other claims. Total damages arising out of a single
occurrence are limited to $500K#8

Damage awards limited to $500K in the aggregate. Benefits
received from and insurance policy for an enumerated loss may
be deducted from award amount. PA retains the collateral source
rule'®?

Damages limited to $100K for nonproprietary functions leading to
injury. Damages may be increased by Special act of the General
Assembly'®®

Damages limited to $300K for an individual for a single occurrence
and $600K for a single occurrence. Punitive or exemplary
damages and prejudgment interest are prohibited. Retains
collateral source rule'®

Limited joint and several liability. Maintains liability pool to pay for
property damage and injury. Payments limited to 2% of pool’s
yearly funds. Claims covered by insurance are limited to $200K for
a single claim’®

Damages are limited to the minimum amount of insurance
required by statute. For injury or death between 7/1/87 and 7/1/02
the minimum would be $130K for one person and $350K total;
between 7/1/02 and 7/1/07 $250K for an individual and $600K
total; after 7/1/07 the limit is $300K for one person and $700K

for a single occurrence. Judgment can exceed minimums to the
extent of insurance purchased in access of minimum?©®
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STATE

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming
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GOVERNMENTAL OR
SOVEREIGN IMMUNITY

Broad governmental immunity; waiver of
immunity through Tort Claims Act Does not apply
to schools™®

Governmental immunity subject to substantial
exceptions including an unsafe building
exception'”®

General exposure to liability sometimes turning
on the governmental/proprietary function
distinction'”

Sovereign immunity offering school districts a
broad range of protections'®

General exposure to liability subject to limited
exceptions including a discretionary functions
exception'™®

General exposure to liability subject to limited
exceptions including exceptions for weather
conditions and natural conditions of property'®®

Governmental immunity subject to exceptions
including exceptions for ministerial functions'®

Governmental immunity subject to exceptions
including an exception for injury or death resulting
from negligent maintenance or operation of a
building, recreation are or park'®”
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RECREATIONAL USE STATUTE

Applicable; courts have found playing on
playground equipment to be within statutes
purview'

Does not apply to urban land; potential
protection through municipality exception™

Does not apply to lands owned by a municipality

or state'®

May be applicable if list of activities is simply
illustrative, Virginia Code Annotated § 15.2-1809
may also provide protection'®?

Applicable'®®

Does not apply to schools'®

Applicable; fact specific inquiry necessary to
determine whether recreational activity or not'®*

Applicable'®®

TRADITIONAL COMMON LAW TREATMENT
OF ENTRANTS ON LAND

Distinctions retained; recreational users may be
classified as licensees'"

Distinctions retained; recreational users likely
considered public invitees'”

Distinctions retained; recreational users likely to
be public invitees or licensees depending on the
formality of the program'®

Distinctions retained; recreational users likely

to be invitees or licensees depending on
circumstances surrounding the program®®

Distinctions retained; recreational users may be
classified as licensees'®”

Distinctions abolished; established reasonable
care standard™’

Distinctions abolished; established ordinary care
standard'®®

Distinctions abolished; trespass status retained'®®

* The collateral source rule allows for plaintiffs to include costs already covered by other sources (such as insurance) in damages claims.

LIMITS ON DAMAGES

Immunity of school districts only waived for motor vehicle
accidents. Limits for injuries resulting from a motor vehicle
accident would be $100K for an individual and $300K for a single
occurrence. Punitive and exemplary damages are prohibited'™

Eliminated joint and several liability. No specific limits on
damages'’®

No limits on damages, damages generally left to the discretion of
the jury'®°

Schools would be immune from the liability imposed by the
Virginia Tort Claims Act. VA TCA limits compensatory damages
to $100K or to the extent liability insurance covers claim. Punitive
damages prohibited under the act. Generally, punitive damages
limited to $350K'8*

Punitive damages and joint and several liability are prohibited'®®

Punitive and exemplary damages are prohibited. Noneconomic
damages arising from the same cause or series of transactions
are limited to $500K1%

Punitive damages are prohibited; damages arising out of an act of
an officer or employee of the school district acting in their official
capacity are limited to $50K. Generally the collateral source rule is
applicable'™®

Damages limited to $250K for a single claim and $500K for all
claims arising out of a single occurrence. Punitive damages are
prohibited. Damage limits will increase to the extent of insurance
coverage purchased by public entity?®
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